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Before BYE, McMILLIAN, and MELLQOY, Circuit Judges.

PER CURIAM.

Arkansas inmate Donald X. Brown appeals the district court’s dismissal
without prejudice of his 42 U.S.C. § 1983 action as barred by the “three-strikes”
provision of 28 U.S.C. § 1915(g). We remand to the district court for a hearing on
whether the prison mailbox rule applies to this case, and thus whether Brown’s notice
of appeal (NOA) was timely.

The district court granted Brown an extension of time until October 14, 2003,
to file hisNOA, inaccordance with Federal Rule of Appellate Procedure 4(a)(5). The
court did not receive Brown’s NOA by that date, but on December 11 he moved for
leave to file a belated NOA, stating that on October 9 he mailed an “indigent legal
envelope” containing his NOA and in forma pauperis request by placing the envelope
in the prison mailbox. He stated that he had inquired about the status of the NOA,
and on December 6 the court clerk had responded that the court did not have a record
of receiving it. Brown later submitted additional documents indicating that he had
filed grievances regarding the prison’s mishandling of the October 9 mail. The
district court summarily denied the motion to file a belated NOA, but did not
determine whether Brown had placed his NOA in the prison’s legal mail system on
October 9. See Fed. R. App. P. 4(c)(1) (inmate’s NOA is timely if deposited in
Institution’s internal mail system on or before last day for filing).
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We find that Brown has sufficiently raised a question of fact as to whether he
properly placed his NOA in the institution’s mail system on October 9, and thus we
remand to the district court for a hearing on the issue. See Grady v. United States,
269 F.3d 913, 917, 919 (8th Cir. 2001) (prisoner’s declaration or statement that he
timely placed NOA in prison’s legal mail system need not accompany legal filing;
remanding for district court to determine whether 28 U.S.C. § 2255 motion was
timely filed under prison mailbox rule); Porchia v. Norris, 251 F.3d 1196, 1198 (8th
Cir. 2001) (inmate bears ultimate burden of proving his entitlement to benefit of
prison mailbox rule).




